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Want of probable cause for instituting the original proceedings is an indispensable element of an action for malicious 
prosecution. 


Want of probable cause for instituting the original proceedings is an essential and indispensable element of an action for 
malicious prosecution.' In fact, want of probable cause for the prosecution of the original proceeding by the defendant has 
been said to constitute the gist,’ gravamen,’ or essence‘ of the action. 


The existence of probable cause is a complete defense to an action for malicious prosecution,’ irrespective of the motive in 
instituting the prosecution.® Accordingly, the tort of malicious prosecution must fail where a party has probable cause to 
institute an action.’ 

The fact that a statute under which the plaintiff was prosecuted is unconstitutional has no bearing on the question of probable 
cause.” 

Multiple claims in prior action. 

A claim for malicious prosecution may apply to a defendant who has brought an action charging multiple grounds of liability 


when some, but not all, of the grounds were asserted without probable cause and with malice.’ However, there is authority to 
the contrary.!° 


Continuation of prosecution. 
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Continuation of a prosecution in the face of facts that undermine probable cause can support a malicious prosecution claim," 
but there is authority to the contrary." 
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